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I. IDENTITY OF PETITIONER
The Petitioner is Franklin Hills Health, LLC (“Franklin”).
Petitioner Franklin Hills was the defendant in the Spokane
County Superior Court Cause No. 21-2-01861-32 and the

Respondent in Lyra Jean Spencer v. Franklin Hills Health

Spokane, LL.C , 38858-1-111,

II. CITATION TO COURT OF APPEALS DECISION

Petitioner seeks review of the opinion issued in Lyra Jean

Spencer v. Franklin Hills Health Spokane, LLC , 38858-1-I1I,

dated June 1, 2023, hereafter “Opinion” and attached as

Appendix A.

III. ISSUES PRESENTED FOR REVIEW
1. Did the Court of Appeals incorrectly adopt a standard that
would eliminate the burden by the Plaintiff to produce
evidence that service was proper?
2. In order to establish a prima facie showing of proper service

is a Plaintiff required to produce evidence that strictly

complies with the requirements of RCW 4.28.080(9)



3. In order to establish prima facie evidence that the person
served is a “managing agent,” does the Plaintiff have to
provide evidence that establishes the employee has
substantial management of the entities affairs generally or in
a particular district or locality?

4. Is an evidentiary hearing required simply because an
employees title includes the term “manager” of a department
within the entity?

5. Is an evidentiary hearing required where one was not
requested by the Plaintiff and the evidence establishes the
employee did not meet the requirements of a “managing

agent?”
IV. STATEMENT OF CASE
On August 10, 2021, David Kenworthy, a process server
hired by Lyra Jean Spencer (“Spencer”), appeared at Franklin
Hills to serve its registered agent. CP 39. Prior to traveling to
Franklin, Mr. Kenworthy researched the identity of the registered
agent for Franklin by going to the Washington State Secretary of
State website and discovered the registered agent was Jeremy

Tolman and he was located at 6021 N. Lidgerwood Street,



Spokane, Washington 99208. CP 38-39. Mr. Kenworthy is an
experienced process server with over 15-years of experience and
was aware that he needed to serve the registered agent for
Franklin. CP 38-39. When Mr. Kenworthy arrived at Franklin,
he was informed that Mr. Tolman was unavailable. CP 39. At
that time, Sheri Flavel, an employee of Franklin appeared in the
front area of Franklin and Mr. Kenworthy served the Summons,
Complaint, Interrogatories and Case Assignment Notice on Ms.
Flavel. CP 39.

Ms. Flavel never indicated she was authorized to accept
service on behalf of Franklin and did not direct Mr. Kenworthy
to hand the documents to her. CP 5; CP 39. Ms. Flavel has never
been authorized by Franklin to accept service of legal documents,
and it is not part of her duties of her employment at Franklin. CP
5. At the time of service, Ms. Flavel had been employed by
Franklin for two-years and this was the first time she had ever

been handed legal documents. CP 5.



On January 7, 2022, Franklin filed a motion to dismiss for
lack of jurisdiction and insufficient service of process in the
Spokane County Superior Court. CP 17-27. Franklin’s motion
to dismiss was supported by the Declaration of Sheri Flavel and
the Declaration of Christopher DePretis. CP 4-16. The
supporting declarations showed the registered agent for service
for Franklin was Jeremy Tolman, and that Ms. Flavel was not a
proper person for service as identified under RCW 4.28.080(9).
CP 4-16.

On February §, 2022, the trial court issued its decision
dismissing Spencer’s Complaint as a result of improper service.
CP 56. The trial court specifically noted in its decision that
Spencer failed to meet her initial burden showing proper service
on individuals delineated in the applicable statutes: RCW
23B.05.040 and RCW 4.28.080(9). CP 56. The Order
dismissing Spencer’s Complaint was also entered on February 8,

2022. CP 57-58. On February 18, 2022, Spencer filed a Motion



for Reconsideration, which was denied by the trial court. CP 59-
65; 71-83.

No facts in the record show Ms. Flavel was the assistant to
the registered agent for service for Franklin, Jeremy Tolman or
that she was a substantial part of management of the general
affairs of Franklin. Spencer did not request an evidentiary
hearing and did not dispute the evidence presented by Franklin
establishing that Ms. Flavel was not a managing agent of
Franklin and that she was not the office assistant to the president
or other head of the company. Based on the failure to meet the
requirements of RCW 4.28.080(9), Superior Court Judge
Moreno correctly dismissed the action.

Division III incorrectly reversed the determination by the
Trial court and concluded that a prima facie case showing had
been made that service was proper solely because Ms. Flavel’s
title weas the manager of the human resources department. The
Opinion is based contrary to this Court’s decision Johanson v.

United Truck Lines, 62 Wn .2d 437, 441 (1963). The decision




improperly expands the scope beyond the plain language of the
statute and the Johanson decision. Rather than limiting service
to managing agents that have management of the affairs of the
entity generally in a particular district or locality, like a branch
manager. It would extend it to every head of distinct internal
departments. Effectively, the Court of Appeals has created a rule
that would eliminate the burden by a Plaintiff to establish service
was proper and would result in an evidentiary hearing in nearly
every case.

Because Spencer failed to meet her initial burden to show
service was proper, the trial court correctly dismissed her
Complaint and the Court of Appeals erred but issuing a decision

contrary to Johanson.

V. ARGUMENT
Petitioner seeks review by the Washington Supreme

Court pursuant to RAP 13.4(b)(1) and RAP 13.4(b)(4).



A. The Court of Appeals Decision Conflicts With the
Decision of the Supreme Court Issued In Johanson
and RCW 4.28.080(9)

Strict compliance with RCW 4.28.080(9) is required to
accomplish service on a corporation in Washington. “Mere

receipt of process and actual notice alone do not establish valid

service of process.” Ralph’s Concrete Plumbing, Inc. v.

Concord Concrete Pumps, Inc., 154 Wash. App. 581, 585, 225

P.3d 1035 (2010); see also _Crystal, China and Gold, LTD v.

Factoria Center Investments, Inc., 93 Wash. App. 606, 610

(1999).t 609-610 (rejecting the contention that substantial
compliance with RCW 4.28.080(9) suffices). The Washington
Legislature has said that under RCW 4.28.080(9), “[plersonal
service must be made on the person designated by statute.”

Witt v. Port of Olympia, 126 Wash. App. 752, 757 (2005),

citing, 1987 Final Legislative Report, HB 1199, 50" Wash. Leg.
Reg. Sess. At 173.
When a defendant moves to dismiss for insufficient

service, the plaintiff has the initial burden of coming forward



with evidence making a prima facie showing of proper service.

Witt v. Port of Olympia, 126 Wash. App. 752, 757 (2005). A

plaintiff may make a showing of proper service by submitting
an affidavit of service “that on its face shows that service was
properly carried out.” 1d., citing, 14 TEGLAND § 4.40, at 108.
A showing of proper service includes showing the person served
was truly a managing agent for the purposes of RCW

4.28.080(9). Johanson v. United Truck Lines, 62 Wash.2d 437,

440, 383 P.2d 512 (1963). It is only if the plaintiff makes this
initial showing, then the burden shifts to the defendant. Id.
When interpreting a statute, the Court first looks at the

plain language of the statute. HomeStreet, Inc. v. State, Dept.

of Revenue, 166 Wash.2d 444, 451, 210 P.3d 297 (2009).
“Where statutory language is plain and unambiguous, a
Statute’s meaning must be derived from the wording of the

statute itself.” Wash. State Human Rights Comm’n v. Cheney

Sch. Dist. No. 30, 97 Wash.2d 118, 121, 641 P.2d 163 (1982).

Courts give the words in a statute their plain, common and



ordinary meaning, and where the statute is clear on its face it is

not subject to judicial construction. HomeStreet, Inc., 166

Wash.2d at 451-452. “Each word of a statute is to be accorded

meaning.” 1d. at 452, quoting, State ex. Rel. Schilling v.

Barnett, 79 Wash.2d 578, 584, 488 P.2d 255 (1971).
Service upon individuals who are not listed on the statute

do not effectuate service upon a corporation. Crystal, China and

Gold, LTD v. Factoria Center Investments, Inc., 93 Wash. App.

606, 610 (1999). “[Tlhe service statute for corporations
communicates the Legislature’s decision that only persons
holding certain positions can accept service on behalf of a
corporation.” Witt, 126 Wash. App. at 758.

The Trial court correctly concluded that Spencer failed to
meet her initial burden on Franklin’s motion to dismiss to show
service was proper on its face. The declaration submitted by
Mr. Kenworthy showed he knew the proper person for service,
Jeremy Tolman, and simply failed to accomplish service as

required. CP 38-39. Mr. Kenworthy’s declaration states that he



served Ms. Flavel with the Summons, Compliant,
Interrogatories and Case Scheduling Order; however, it does not
say that Ms. Flavel was authorized to accept service on behalf
of Franklin. CP 38-39. The trial court examined Mr.
Kenworthy’s declaration in light to the appliable statutes, RCW
23B.05.040 & RCW 23.95.450, and RCW 4.28.080(9) and
correctly determined that his declaration did not show proper
service. CP 56. Spencer failed to present evidence that Ms.
Flavel was a proper person to effectuate service on Franklin.
Despite citing to Johanson, Division III expanded the
scope of the existing law. Johanson held that a branch manager
or someone with similar authority for a district or locality
constituted a managing agent under the statute. Johanson, 62
Wn.2d at 440. As recognized by Division III, this meant there
had to be evidence the individual had “some substantial part in
the management of its affairs generally or in a particular district
or locality.” Appendix A, p. 7. However, the Division III

decision then expanded the scope to include individual

10



department heads and removed the requirement of presenting
evidence of the person having substantial management in
general from the prima facie case. Specifically, without any
other evidence Division III decided that under its new standard
a prima facie case could be made simply because an employee’s
title is one that describes them as the head of a department. In
this case, because the employee’s title was “HR Manager.”
Without any evidence beyond the title of managing a
department, Division III decided a prima facie showing was
made. This is contrary to the strict burden under Washington
law and the limitations of Johanson. The simple fact someone
may manage a department is not the equivalent of managing a
branch or distinct location for the general affairs of the business.
Division III incorrectly added an exception to the prima facie
case which essentially removed the burden from Plaintiffs. This

is in conflict with the direction of Johanson.

11



B. The Petition Involves An Issue of Substantial Public
Interest That Should be Determined By The Supreme
Court. RAP 13.4(b)(4).

Division III’s opinion reduced the burden of proof by
Plaintiff to basically utilizing internal department titles instead
of requiring evidence that the person served met the strict
definitions of the statute. Across Washington, businesses
operate with employees who manage distinct departments, like
HR but who are not in charge of or have any involvement the
general operation of the affairs the company. Under Division
III’s decision, merely identifying a title that includes the word
manager without any other evidence will meet the prima facie
case. This decision is of public interest since in nearly every
case where a department employee, as opposed to a branch
manager, will result in an evidentiary hearing. This will
necessarily result in great expense to companies in Washington
and will result in an increased burden on the judicial system.

Plaintiff’s argument would render the individuals

specifically identified within RCW 4.28.080(9) meaningless in

12



violation of the tenants of statutory interpretation and allow

service on nearly any employee being held to meet the prima

facie showing. State v. Dennis, 191 Wash.2d 169, 173 (2018).

As a result, nearly every motion to dismiss will result in an
evidentiary hearing based on title alone.
Washington law requires the trial court to strictly

construe the statutory requirements of service under RCW

4.28.080(9). Factoria, 93 Wash. App. at 609-610 (rejecting the

contention that substantial compliance with RCW 4.28.080(9)

suffices); see also, Ralph’s Concrete Plumbing, Inc. v. Concord

Concrete Pumps, Inc., 154 Wash. App. 581, 585,225 P.3d 1035

(2010). Spencer failed to submit any evidence that Ms. Flavel
is one of the persons identified within RCW 4.28.080(9) to
accept service on behalf of Franklin. This evidence is essential
because there is no substantial compliance with the statute
allowed, only strict compliance with RCW 4.28.080(9) will

suffice. Factoria, 93 Wash. App. at 609-610.

13



It is also important, that in the responsive pleadings to
Franklin’s motion to dismiss, Spencer never raised the issue of
an evidentiary hearing. CP 32-37. The only evidence before the
trial court showed Ms. Flavel did not meet the statutory
requirements to accept service on behalf of Franklin, and Spencer
failed to submit evidence to the contrary or make a request for an
evidentiary hearing to explore the issue further. At the end of the
day, the trial court made the correct decision by strictly
construing RCW 4.28.080(9) as the Legislature intended and
determined that Spencer had not met her initial burden to show
service was proper. Factoria, 93 Wash. App. at 609-610
(rejecting the contention that substantial compliance with RCW

4.28.080(9) suffices); see also, Ralph’s Concrete Plumbing, Inc.

v. Concord Concrete Pumps, Inc., 154 Wash. App. 581, 585, 225

P.3d 1035 (2010). Division III created a new standard that

should be reversed.

VI. CONCLUSION

14



For all the reasons set forth above, the decision of Division
IIT should be reviewed and reversed.

This document contains 2271 number of words, excluding
the parts of the document exempted from the word count by RAP
18.17.

RESPECTFULLY SUBMITTED this 30th day of June
2023.

ROBE | FREEBOURN, PLLC

Chad Freebourn, WSBA #35624
Kevin Roberts, WSBA #29473
ROBERTS | FREEBOURN, PLLC
Cotnsel for Respondent
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FILED

JUNE 1, 2023
In the Office of the Clerk of Court
WA State Court of Appeals, Division I11

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
LYRA JEAN SPENCER, )
) No. 38858-1-II1
Appellant, )
)
v. )
)
FRANKLIN HILLS HEALTH-SPOKANE, ) UNPUBLISHED OPINION
LLC, a Washington Limited Liability )
Company, )
)
Respondent. )

STAAB, J. — Lyra Jean Spencer filed a personal injury action against Franklin
Hills Health, LLC. Process server David Kenworthy attempted to serve the registered
agent for Franklin Hills, Jeremy Tolman, but instead served the human resources and
payroll manager, Sheri Flavel, because Tolman was unavailable. Franklin Hills then
brought a motion to dismiss on the basis of improper service of process under RCW
4.28.080(9). The motion was granted and Spencer brought a motion for reconsideration,
which was denied.

Spencer appeals, arguing that service on Flavel was proper under the statute

because Flavel was Tolman’s office assistant or, alternatively, she was a managing agent



No. 38858-1-III

Spencer v. Franklin Hills Health-Spokane, LLC

of Franklin Hills. Franklin Hills contends that service on Flavel was improper because
she is neither.

We conclude that Spencer has met her burden of making a prima facie showing of
proper service with evidence that process was served on a human resource manager for
the defendant. Thus, the superior court erred in dismissing this case for improper service
without holding an evidentiary hearing to determine if the manager was a managing agent
or office assistant under RCW 4.28.080(9).

BACKGROUND

Because this motion to dismiss was brought by Franklin Hills, the following facts
are set forth in a light most favorable to Spencer.

Spencer filed a personal injury action against Franklin Hills in July 2021. David
Kenworthy was retained by Spencer to serve Franklin Hills. Kenworthy researched
Franklin Hills and found that the registered agent was Jeremy Tolman. A month after
Spencer’s action was filed, Kenworthy attempted service on Franklin Hills. He asked for
Jeremy Tolman and advised the initial person he spoke with that he had legal papers to
serve on the company. This person indicated that Tolman was unavailable. “Ms. Flavel
came [sic] to the front area and accepted the summons, complaint, interrogatories and
case assignment notice. She signed the case assignment notice [attached] with her name,
the date of 8-10-21 and her position, HR Manager.” Clerk’s Papers at 39. Flavel did not

indicate that she was not authorized to accept service.

3%



No. 38858-1-II1
Spencer v. Franklin Hills Health-Spokane, LLC

In January 2022, Franklin Hills filed a motion to dismiss for failure to properly
serve the summons and complaint pursuant to RCW 4.28.080(9). To support its motion,
Franklin Hills included a declaration from Flavel. Flavel declared that as the human
resources and payroll manager she served under the executive director, director of
nursing services, and the business office manager. While she claimed that it was not until
later that she learned that the papers she accepted included a summons and complaint, she
did not dispute that she personally signed the case assignment notice that included the
caption naming Franklin Hills as a defendant. She declared that she did not indicate to
the process servicer that she was authorized to accept service and did not direct the
process server to leave the papers with her.

A declaration from Christopher DePretis, the compliance officer for Franklin
Hills, was also filed. DePretis declared that Tolman, in addition to being the registered
agent, 1s the executive director of Franklin Hills.

A court hearing was held and the trial court considered the declarations of the
parties, the court file, and the arguments of counsel. The court ultimately issued an order
granting Franklin Hills’ motion to dismiss and dismissed the case.

Spencer timely filed a motion for reconsideration, which the trial court denied.

Spencer now appeals.



No. 38858-1-III
Spencer v. Franklin Hills Health-Spokane, LLC
ANALYSIS

The sole issue on appeal is whether the trial court erred in holding that service on
Flavel was insufficient under RCW 4.28.080.

Spencer argues that service on Flavel was proper because she was the office
assistant to Tolman or, alternatively, because she was a managing agent pursuant to RCW
4.28.080(9). Franklin Hills contends that Flavel was neither an office assistant to Tolman
nor a managing agent and that service was therefore ineffective. We conclude that
Spencer made a prima facie showing of proper service with evidence that process was
served on the defendant’s human resource manager.

We review a trial court’s decision to dismiss an action on legal grounds de novo.
Brundridge v. Fluor Fed. Servs., Inc., 109 Wn. App. 347,352, 35 P.3d 389 (2001) (citing
In re Estate of Peterson, 102 Wn. App. 456, 462, 9 P.3d 845 (2000)). “Failure to
properly serve a defendant prevents the court from obtaining jurisdiction over the
defendant.” Crystal, China & Gold, Ltd. V. Factoria Ctr. Invest., Inc., 93 Wn. App. 606,
608, 969 P.2d 1093 (1999).

When a defendant moves to dismiss an action based on insufficient service of
process, “‘the plaintiff has the initial burden [of] making a prima facie showing of proper
service.”” Witt v. Port of Olympia, 126 Wn. App. 752,757, 109 P.3d 489 (2005)
(quoting 14 KARL B. TEGLAND, WASHINGTON PRACTICE CIVIL PROCEDURE § 4.40, at

108 (2004)). A plaintiff may make this initial showing by producing an affidavit of

4



No. 38858-1-1II
Spencer v. Franklin Hills Health-Spokane, LLC
service that on its face shows that service was proper. /d. If a plaintiff is able to make
this showing, then the burden shifts to the defendant “who must prove by clear and
convincing evidence that service was improper.” Id. (citing State ex. rel. Coughlin v.
Jenkins, 102 Wn. App. 60, 65, 7 P.3d 818 (2000); Woodruff v. Spence, 88 Wn. App. 565,
571, 945 P.2d 745 (1997)).

Strict compliance with RCW 4.28.080(9) is required for service to be effective.
See Witt, 126 Wn. App. at 757 (“[T]he Washington Legislature has said that under RCW
4.28.080(9), ‘[pJersonal service must be made on the person designated by statute.’”);
Crystal, China and Gold, Ltd., 93 Wn. App. at 610 (“[T]he service statute for
corporations communicates the Legislatures’ decision that only persons holding in certain
positions can accept service on behalf of a corporation.”). Consequently, service on
individuals not specifically named in RCW 4.28.080(9) renders service ineffective upon a
corporation. /d.

RCW 4.28.080(9) states:

Service made in the modes provided in this section is personal service. The
summons shall be served by delivering a copy thereof, as follows: (9) If
against a company or corporation other than those designated in subsections
(1) through (8) of this section, to the president or other head of the company
or corporation, the registered agent, secretary, cashier or managing agent
thereof or to the secretary, stenographer or office assistant of the president
or other head of the company or corporation, registered agent, secretary,
cashier or managing agent.

(emphasis added).



No. 38858-1-III
Spencer v. Franklin Hills Health-Spokane, LLC

Spencer contends that Flavel was either a managing agent of the clinic or the
office assistant to Tolman and that service was therefore proper. Spencer has the burden
of demonstrating a prima facie showing of proper service.

A. Historical Analysis

We first consider whether Flavel can be considered a “managing agent” of the
defendant. Whether an individual is a managing agent of a corporation for purposes of
accepting service pursuant to RCW 4.28.080(9) is a “*question [that] turns on the
character of the agent, and, in the absence of express authority given by the corporation,
on a review of the surrounding facts and the inferences which may properly be drawn
therefrom.”” Reiner v. Pittsburg Des Moines Corp., 101 Wn.2d 475, 477, 680 P.2d 55
(1984) (quoting Crose v. Volkswagenwerk Aktiengesellschaft, 88 Wn.2d 50, 58, 558 P.2d
764 (1977)).

Historically, Washington statutes have listed specific individuals who are
authorized to accept service of process on a corporation. For more than 100 years, the list
of authorized persons has included the corporation’s president or other head of the
company, secretary, cashier, and managing agent. See Osborne & Co. v. Columbia
County Farmers’ Alliance Corp., 9 Wash. 666, 667, 38 P. 160 (1894). While the
president of a company is a relatively distinct position, the character of a “managing

agent” has never been defined with specificity.



No. 38858-1-III
Spencer v. Franklin Hills Health-Spokane, LLC

More than one hundred years ago, in Osborne, our Supreme Court applied a
narrow definition to the term managing agent. The Court held that a “managing agent”
was one who managed the affairs of an entire corporation “and not some particular part
or branch thereof only.” Id..

Sixty years ago, the narrow holding in Osbhorne was overruled as “an unrealistic
holding in today’s world of decentralization in business, banking, and industry.”
Johanson v. United Truck Lines, 62 Wn.2d 437, 441, 383 P.2d 512 (1963). Instead, the
court cited with approval the definitions used by the trial court and a California court in
Roehlv. Texas Co. 107 Cal. App. 691,291 P. 255 (1930). The trial court had concluded
that a managing agent is one who “‘must have some substantial part in the management
of its affairs generally or in a particular district or locality.”” Johanson, 62 Wn.2d at 440.
The California court applied an even broader definition, noting that the term “managing
agent” was not limited to one who manages the affairs of the corporation as a whole and
did not “‘necessarily exclude[ ] one in charge of a single department of the corporation’s
business.”” Johanson, 62 Wn.2d at 441 (quoting Roehl, 107 Cal. App. at 704).
Ultimately, after considering the character of the position and the surrounding facts and
inferences, the court concluded that a temporary branch manager qualified as a managing
agent because he participated in the branch’s management, had the authority to hire and
fire most of the employees at his branch, had previously received service of process, and

did not deny his authority to accept service. /d. at 440.



No. 38858-1-III
Spencer v. Franklin Hills Health-Spokane, LLC

In Johanson, 62 Wn.2d at 440, the court cited with approval the authorities set
forth in an A L.R. annotation that provides:

Where the statute specifies “a managing agent,” it is generally considered
that the representative of a domestic corporation need not have charge and
management of all the business and operations of the corporation in order
to be “a managing agent” thereof within the meaning of the statute relative
to service of process; on the contrary, he will ordinarily be regarded as “a
managing agent” if he is in charge of the corporation’s property, business,
and affairs in the locality in which he is stationed, or of some branch or
division of its operations, and has powers of a managerial character in
relation to that portion of the corporation’s business.

C.T. Foster, Annotation, Who Is “Managing Agent” of Domestic Corporation within
Statute Providing for Service of Summons or Process Thereon, 71 A L.R.2d 178, § 3[b]
at 186 (1960). And see generally 71 A.L.R.2d 178. In applying this rule, trial courts
should keep in mind whether the “duties of the person on whom the process is served are
such that the corporation would normally be informed that the service had been made.” §
4416. Person or persons who may or must be served—Managing agent, 9 Fletcher Cyc.
Corp. § 4416.
B. Modern Character of a Managing Agent

With this background in mind, we hold that a person is a “managing agent” of a
domestic corporation for purposes of RCW 4.28.080(9) if they are in charge of, or have
managerial authority over the corporation’s property, business, or affairs in a particular

locality, branch, division, or significant department of the corporation’s operations. As



No. 38858-1-1II

Spencer v. Franklin Hills Health-Spokane, LLC

we noted above, whether a person is a managing agent will be determined on a case-by-
case basis that depends on the “character of the agent, and, in the absence of express
authority given by the corporation, on a review of the surrounding facts and the
inferences which may properly be drawn therefrom.”” Reiner, 101 Wn.2d at 477
(quoting Crose, 88 Wn.2d at 58).

We now turn to whether Spencer made a prima facie showing that Flavel qualified
as a managing agent under this rule. Flavel was the human resource manager of the
defendant, Franklin Hills. By definition, a “human resources” department is “[a]n
organization’s department dealing with employment policies, training, and generally
helping employees.” BLACK’S LAW DICTIONARY, at 889 (11th ed. 2019). Under modern
corporate structure, a human resource manager manages this particular department of the
corporation, generally exercises independent judgment and discretion with respect to
issues related to the corporation’s human resources, and usually has input into hiring and
firing decision, if not direct authority to make these decisions.

More specifically, the surrounding fact and inferences suggest that Flavel has
managerial authority. When the process server appeared at Franklin Hills and indicated
that he was there to serve Tolman with legal process, he was told that Tolman was
unavailable. At this point, Flavel came to the front area and accepted the papers.
Although she did not declare that she had authority to accept service, she identified

herself as the human resource manager and did not deny authority to accept service. And
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while Flavel claimed that she did not realize she was accepting service of process, she
does not dispute that she personally signed the case assignment notice naming Franklin
Hills as a defendant.

Flavel is the manager of a particular department of Franklin Hills’ operations. As
a human resource manager, it is reasonable to assume that when she signed for legal
process, the corporation, i.e., her supervisors would be informed that she had been served
with process. This is sufficient to make a prima facie showing of effective service and
the superior court erred in failing to shift the burden to Franklin Hills to demonstrate at an
evidentiary hearing that this person was not a managing agent for the corporation.

C. Office Assistant

Spencer also argues that Flavel qualified as an office assistant to the executive
director and registered agent of Franklin Hills. Service upon a domestic corporation can
also be accomplished by serving the “office assistant” to the registered agent or to the
president or other head of a company. RCW 4.28.080(9). Similar to the term “managing
agent,” the term “office assistant” has been used for over a century but is not well-
defined. Nevertheless, case law indicates that an office assistant to a president or
registered agent is someone who answers directly to those positions and would have

responsibility to ensure that communications are delivered to those persons.
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In Witt, the petitioner served a 17-year-old high school intern who was working
behind the front desk and performing office tasks at the respondent’s office. 126 Wn.
App. at 755. The court recognized that being an office assistant was not enough. Instead,
the statute requires the person to be an office assistant to particular positions that are
enumerated in RCW 4.28.080(9). While the intern in Wit “may have occupied a position
similar to an office assistant,” there was no evidence that the intern was an office
assistant to one of the particular persons enumerated in RCW 4.28.080(9) and was
therefore not qualified to accept service of process. /d. at 758.

In Weber v. Associated Surgeons, P.S., 166 Wn.2d 161, 163, 206 P.3d 671 (2009)
(per curiam), the defendant physician was a shareholder of Associated Surgeons. The
registered agent for Associated Surgeons was a shareholder and worked at Inland
Vascular. The plaintiff served a person described as the practice manager, officer
manager, or administrative manager of Inland Vascular. In a per curiam decision, the
Supreme Court reversed our decision and held that since the registered agent was also a
shareholder at Inland Vascular, which employed the administrative manager, the
administrative manager qualified as the registered agent’s office assistant. /d. at 164.

Here, Flavel is the human resource and payroll manager for Franklin Hills and
serves under the direction of Tolman, the executive director and registered agent for the
defendant. In arguing that Flavel was not a managing agent, Franklin Hills refers to her

as an employee who worked under the supervision of others, including Tolman. Neither
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party attempts to define the general duties of an office assistant under a modern corporate
structure. Given the statute’s language that persons authorized to accept service on
behalf of a domestic corporation include a secretary or office assistant to the head of the
corporation or managing agent, the legislature was ensuring that service is made upon
specifically identified persons who represent the corporation and exercise independent
judgment and discretion, or persons who work directly under the supervision of those
who are identified within the statute. Thus, while the conclusion in Weber lacked
analysis or a definition, the court concluded that an administrative manager of the office
where the registered agent was a shareholder qualified as an office assistant.

Likewise, even if Flavel is not a managing agent, she worked under the direct
supervision of the registered agent and executive director and, as the human resource
manager, would be responsible for ensuring that important communications are delivered
to those persons. Thus, Spencer has made a prima facie showing that Flavel is an office
assistant.

We hold that Spencer has met her burden of demonstrating a prima facie showing
of valid service. We remand to the superior court where Franklin Hills will have an
opportunity to show by clear and convincing evidence that Flavel was not authorized to

accept service.
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Reversed and remanded.
A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.
%&C 4.
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